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requiring covered establishments that post and/or maintain menus on third-party
platforms to include calories and additional nutrition labeling

To Whom It May Concern:

The undersigned organizations—Center for Science in the Public Interest (CSPI), the American
Public Health Association, Consumer Federation of America, and Consumer Reports—submit
this petition pursuant to 5 U.S.C. § 553(e), 21 U.S.C. § 343, 21 C.F.R § 101.11(a), and 10 C.F.R
§ 10.30 requesting that the U.S. Food and Drug Administration (FDA) issue final guidance for
industry clarifying that FDA’s existing menu labeling regulations apply to menus from covered
establishments on third-party platforms (TPPs) such as DoorDash, Grubhub, and Uber Eats. As a
consequence of such a guidance, calories would appear on all online menus controlled by
covered establishments, the way they currently do for versions of those same menus in stores and
on those restaurants’/merchants’ websites, and all online menus would communicate that
additional nutrition information, such as sodium and saturated fat, is available if requested by the
customer.

CSPI, your food and health watchdog, is a non-profit consumer education and advocacy
organization that has worked since 1971 to improve the public’s health through better nutrition
and safer food. The organization does not accept corporate donations and is supported by
subscribers to its Nutrition Action magazine and grants from individuals and private foundations.
CSPI has a long history of advocating for policies that leverage food labeling to support public
health, including health warnings on alcoholic beverages, the mandatory Nutrition Facts panel,
rules requiring the disclosure of allergens, calorie counts on chain restaurant menus, and more.

The American Public Health Association (APHA) champions the health of all people and all
communities. APHA is the only organization that combines a 150-year perspective, a broad-
based member community and the ability to influence policy to improve the public's health.

The Consumer Federation of America (CFA) is an association of non-profit consumer
organizations that was established in 1968 to advance the consumer interest through research,
advocacy, and education. Today, more than 250 of these groups participate in the federation and
govern it through their representatives on the organization’s Board of Directors. CFA has
advocated for policies to provide consumers with transparent, accurate, and actionable
information on food labels for decades.




Founded in 1936, Consumer Reports (CR) is an independent, nonprofit, and nonpartisan
organization that works with consumers to create a fair and just marketplace. Known for its
rigorous testing and ratings of products, CR advocates for laws and company practices that put
consumers first. CR is dedicated to amplifying the voices of consumers to promote safety, digital
rights, financial fairness, and sustainability. The organization surveys millions of Americans
every year, and provides free content and tools to 6 million members across the U.S. The
Consumer Reports website and magazine regularly publishes articles providing its readers with
advice based on the nutrition information published by food manufacturers and restaurants, and
encourages consumers to use the Nutrition Facts panel information when shopping for food and
when dining out.

While a core tenet of the 2020-2025 Dietary Guidelines for Americans (DGA) is the
recommendation to “focus on meeting food group needs with nutrient-dense foods and beverages
and stay within calorie limits,” our diets diverge substantially from this advice.! Average calorie
intake in the U.S. population increased by 286 calories per day (16%) from 1977 to 2018.%2 The
DGA acknowledges that “the high percentage of the population with overweight or obesity
suggests that many people in the United States consume foods and beverages that contribute to a
calorie imbalance.””® Poor diet and excess weight are linked to diet-related chronic diseases such
as type 2 diabetes* and cardiovascular disease.’> Both heart disease and diabetes are among the
top 10 leading causes of death in the United States, accounting for 210 and 31 deaths out of
every 100,000 deaths, respectively.®

Given the high burden of diet-related chronic disease, it is important that Americans have access
to tools to help them make informed, nutritious food choices, including while ordering food
prepared away from home. Food prepared away from home, which includes restaurant food,
restaurant-type food sold at convenience stores and cafeterias, and more, accounts for about one-
third of average daily energy intake for people in the United States.” Therefore, population-level
interventions that help individuals monitor and regulate their calorie intake from restaurant-type
foods are important for improving population health. In 2010, the Affordable Care Act (ACA)
amended the Food, Drug, and Cosmetic Act (FDCA) to require that restaurants and similar retail
food establishments with 20 or more locations (“Covered Establishments™) provide calorie
information for standard menu items to customers on a routine basis and that, upon request,
Covered Establishments must provide additional, more detailed nutrition information.® Studies
evaluating the effects of calorie labeling on consumer behavior have found that calorie labeling
on restaurant menus is associated with statistically significant reductions in calories ordered,®°
which could lead to improved health outcomes and health care cost savings.*

It is critical that FDA’s food labeling requirements keep pace with changes in how Americans
obtain their food. Overall, the number of calories Americans consume through food prepared
away from home is increasing,'? and consumers are ordering takeout and delivery more
frequently.'® Food ordering is now often facilitated by TPPs.** However, customers ordering
restaurant-type food from chain restaurants or similar retail establishments via TPPs do not
currently have access to the same nutrition information that is available when ordering from
those same restaurants’ and stores’ physical locations or from the restaurants’ and stores” own
websites. '



As we describe further below, while TPPs themselves are not Covered Establishments under the
ACA, menus from Covered Establishments that are posted and/or maintained on TPPs by the
Covered Establishment are covered by the law and subsequent regulations. The majority of
menus from Covered Establishments on TPPs are from restaurants that partner with TPPs and
can control their own menus,*® therefore the majority of menus from Covered Establishments are
covered by the law. Accordingly, such menus must contain both calorie information and a
statement for consumers to request additional nutrition information, as required under the ACA
and FDA’s menu labeling rule.!’

Unfortunately, FDA has to date failed to interpret its existing authority in this manner. Instead, in
December 2023, FDA issued a draft guidance that, by resorting to a voluntary approach, implied
that providing calorie disclosures and nutrition information on TPPs is not required.*® This
reflects an underutilization of FDA’s existing authority, and a failure to leverage existing FDA
regulations to promote transparency and health in our evolving food environment. Given that
voluntary labeling initiatives routinely face low uptake by industry, such voluntary guidance is
insufficient.

For the menu labeling requirements established under the ACA to have their intended public
health impact, consumers must have consistent, easy access to calorie information wherever they
view menus from Covered Establishments. Similarly, consumers should be able to access
additional nutrition information should they wish to request it when viewing menus from
Covered Establishments on TPPs. There is simply no public health justification for a process
where consumers do or do not receive critical nutrition information depending on where they
happen to shop. We therefore ask FDA to remedy the gap in access to this information by issuing
guidance stating that FDA’s existing menu labelling requirements apply to menus that Covered
Establishments post and/or maintain on TPPs.

A. Action Requested

The petitioners request that FDA issue final guidance for industry clarifying that FDA’s existing
menu labeling regulations at 21 C.F.R. 101.11 apply to menus from Covered Establishments that
are posted and/or maintained by the Covered Establishment on TPPs. These regulations include
the requirements that calorie labeling, the succinct statement about recommended daily calorie
intake (“Succinct Statement”), and the statement about availability of additional nutrition
information (“Statement of Availability’’) be present on menus, and that such additional nutrition
information be made available to consumers upon request. The final guidance should also
include guidance on where and how to provide required disclosures for all menus on the Internet.

B. Statement of Grounds
a. General Statement of Grounds
The undersigned organizations first urged FDA to clarify the labeling requirements for menus on

TPPs in April 2021, when we sent a letter to the agency requesting guidance clarifying that
Covered Establishments must comply with menu labeling requirements when posting their



menus online via TPPs.'® We reiterated this request in comments at the agency’s public meeting
on ecommerce in November 2021.2°

Members of Congress likewise urged FDA to adopt a guidance clarifying this interpretation of
the ACA. In June 2022, the House Report for the FY2023 Agriculture, Rural Development, Food
and Drug Administration, and Related Agencies Appropriations Bill called for FDA to “issue
guidance for industry clarifying that restaurants are required to post calorie information at the
online point of sale when using third-party platforms to post menus online...”.?!

In September 2023, researchers from CSPI, Tufts University, and New York University
published research revealing that, given the lack of clarity on whether calorie disclosures are
required for menus on TPPs, most chain restaurants frequently do not include calorie disclosures
on those menus, though most do include calorie disclosures on online menus posted to their own
websites.?? The study examined menus from 75 U.S. restaurant chains across four locations (1.
The restaurants’ own website or app, 2. Grubhub, 3. DoorDash, 4. Uber Eats). The authors found
significant differences between the labeling of menus on restaurants’ own platforms compared to
labeling of menus from those same restaurants on TPPs, as well as differences among TPPs (see
Figure 1). While 60% of menus posted on restaurants’ own websites or apps had calorie
information on all items, calories were present all the time on only 27% of menus on DoorDash,
19% of menus on Uber Eats, and 6% of menus on Grubhub. Similarly, 94% of menus on
restaurants’ own sites had calorie disclosures on at least one menu item, but at least one calorie
disclosure was found on only 58% of menus on DoorDash, 51% of menus on Uber Eats, and
12% of menus on Grubhub. There were no instances of a restaurant disclosing calories on a TPP
but not on its own website. CSPI shared a pre-print version of the study with FDA in August
2023, requesting that-- as the agency’s temporary guidance halting its enforcement of menu
labeling regulations during the COVID-19 emergency expires in November 2023-- it issue
guidance alerting the industry that enforcement will resume and will apply to menus on TPPs.

Figure 1: Prevalence of calorie disclosures on Internet menus
from the top 75 U.S. chain restaurants, 2022
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However, in December 2023, FDA did the opposite of what CSPI and members of Congress had
requested, and issued a draft guidance encouraging voluntary disclosure, implying that providing
calorie disclosures, and other nutrition information if requested, on TPPs is not required.?

b. Statement of Legal Grounds

In 2010, the ACA amended the FDCA to require that Covered Establishments provide
consumers with nutrition information. Covered Establishments must (1) disclose on menus “the
number of calories contained in”?* standard menu items; (2) make “available on the premises of
the restaurant...and to the consumer upon request”?® more detailed nutrition information; and (3)
display both “a succinct statement concerning suggested daily caloric intake”?® (Succinct
Statement) and “a prominent, clear, and conspicuous statement regarding the availability”?’ of
the more detailed nutrition information (Statement of Availability) on menus.

These menu labeling requirements apply to all “standard menu item[s]...offered for sale”?® “on
the menu”?® “of the””*® Covered Establishment.3! Therefore, for the menu labeling requirements
to apply, FDA needs only to determine that: (1) the restaurant/merchant is a Covered
Establishment,®? (2) the food offered is a “standard menu item,””>® (3) the writing offering
standard menu items for sale meets the definition of “menu,” as defined by the ACA and FDA
regulations,® and (4) the menu is the writing “of the” Covered Establishment.®®

The first three prerequisites are easily disposed of. First, this Petition is limited to Covered
Establishments, which are chain restaurants and “similar [chain] retail food establishments”
offering “restaurant-type food,” such as “bakeries...coffee shops, [and] convenience stores.””%

Second, the petition also addresses only those “standard menu items” subject to menu labeling
requirements. These must be “a restaurant-type food,” which is a food “[u]sually eaten on the
premises, while walking away, or soon after arriving at another location.”®” Thus, while a
Covered Establishment may list other items on a TPP platform, such as flowers, a bottle of
aspirin, or a pack of gum, such items would fall outside the scope of both the menu labeling rule
and our petition to the extent that they are not “restaurant-type food” under FDA’s definition.
Similar retail food establishments like convenience stores are already making decisions in-store
and on their own websites and apps about which restaurant-type foods require menu labeling.
For example, Image 1 in Appendix A is a screenshot from convenience store chain Casey’s menu
on its own website showing calorie labeling for pizza, a restaurant-type food. Image 2 in
Appendix A is a screenshot from Casey’s menu on its own website without calorie labeling for
gum, which is not a restaurant-type food. Another convenience store, 7-Eleven, is voluntarily
labeling non-restaurant-type foods on their own mobile phone application, as shown by Image 3
in Appendix A. Regardless of what approach restaurants use to determine when to post calories
on their own menus, the analysis will be no different for the menus they choose to publish on
TPPs.

Third, the FDA has made clear in both its regulations and its recent guidance, that a Covered
Establishment’s online ordering platform meets the definition of “menu,” because it is “the
primary writing of the covered establishment from which a customer makes an order



selection.”®® Per FDA’s regulations, a writing is a “menu” if it “contains the name (or image) and
price of a standard menu item, and [it] can be used by a consumer to make an order selection
from the establishment at the time the consumer is viewing the writing.”%® As demonstrated by
Images 4-6 in Appendix A (screenshots of menus from McDonald’s on Uber Eats, DoorDash,
and Grubhub), menus on TPPs meet this test, because they include the name (or image) and price
of menu items, and a consumer can use this information to make an order selection from the
establishment at the time the consumer is viewing the writing. Similar retail food establishments’
writings on TPPs also meet the definition of “menu” for the same reasons. Image 7 in Appendix
A is a screenshot of Casey’s Pepperoni Pizza on Uber Eats; the ordering interface includes the
pizza name, image, and price, and a button where the consumer can select the pizza while
viewing those pieces of information.

FDA regulations promulgated under the ACA also state that this definition of “menu” extends
beyond physical menus and includes “menus on the Internet.”*® And FDA’s December 2023
draft guidance acknowledges that “Covered establishments offering online ordering directly
through their websites are subject to our menu labeling requirements.”*!

FDA has also made clear that “primary writing” is interpreted from the vantage point of a
consumer engaged in ordering, regardless of whether a different writing also displays the calorie
information.*? Thus, when a consumer orders off a McDonald’s menu posted on Grubhub, that
menu is the “primary writing” from the perspective of the consumer engaged in that transaction,
even if they could alternatively view calories and place an order via the McDonald’s mobile
phone application.

Thus, the only question in dispute is whether the menu a Covered Establishment displays on a
TPP is a menu “of the” Covered Establishment.*® In other words, is there a legal distinction
between a menu a company posts on its own website and one it posts and/or maintains on the
TPP? There is not.

A menu posted and/or maintained by a Covered Establishment on a TPP is that Covered
Establishment’s menu or, in the ACA’s terms, it is the menu “of the” Covered Establishment.
After all, no one would call a McDonald’s menu that McDonald’s posted and/or updated on Uber
Eats an “Uber Eats menu.” Just as restaurants develop and control menus on their own website
and applications, they typically do the same for their menus that consumers view on TPPs.
Greenthal et al (2023) found that all three major TPPs allow restaurants/merchants to post and
update their own menus, and one TPP (Uber Eats) even provided guidance about how restaurants
can include calorie information when posting their menus to the platform.** Appendix B contains
screenshots of instructions that Uber Eats, DoorDash, and Grubhub provide to restaurants/
merchants related to the tools and portals restaurants/merchants can use to post and maintain
their own menus, and add descriptions that may include calories for those items. Appendix B
also includes examples of menu items with calorie information displayed on each of these TPPs,
demonstrating that the posting of calories is feasible. Indeed, there is evidence on TPPs that
Covered Establishments regularly update their own menus, for example, by showing when items
are temporarily out of stock. Although formatting may be different, the menus that companies
post on their own websites and apps and the menus that they post and/or maintain on TPPs
typically display the same items, images and descriptions. Thus, when a Covered Establishment



uses a TPP to post its menu, there is no factual distinction and, therefore, no legal distinction
between a menu on a Covered Establishment’s own website, which FDA has already
acknowledged requires nutrition labeling, and a menu a Cover Establishment posts and/or
maintains on a TPP.

We acknowledge that, in some instances, TPPs or unrelated third parties may upload menus from
restaurant websites and enable ordering without a restaurant’s permission. In those
circumstances, such a menu is at least arguably not a menu “of the” Covered Establishment and
fairness favors not applying the menu labeling requirements where labeling decisions are out of
the restaurant’s control. Accordingly, we are not asking FDA to determine that menu labeling
requirements apply to menus on TPPs that are not controlled by the Covered Establishment.
However, TPPs Grubhub and DoorDash have stated that the majority of orders on their platforms
come from partnered restaurants (i.e., restaurants that have agreed to partner with the TPP by
posting and updating their menus using a merchant portal).*®

As described below, the practice of TPPs uploading menus from non-partnered restaurants
should not prevent FDA from issuing the requested guidance, which would cover the majority of
Covered Establishment menus on TPPs.

c. Statement of Factual Grounds
I.  Nutrition Labeling on TPP Menus Provides Important Public Health Benefits

Despite ongoing public health efforts to improve the American diet, people in the United States
generally have poor diet quality*®#” and average calorie intake has increased over recent
decades.*® Data from the National Health and Nutrition Examination Survey (NHANES), 2017-
2018, show the average Healthy Eating Index score for Americans aged 2 and older was only 58
out of 100, indicating that the general population is not consistently eating in line with the DGA,
which are designed to promote optimal health.*® From 1977-2018, average calorie intake
increased by about 16%, from 1,807 to 2,093 calories per day.>® The United States is also facing
unprecedented rates of chronic diseases such as cardiovascular disease and type 2 diabetes, for
which obesity is a top risk factor. According to NHANES, 42% of U.S. adults have obesity,>!
which results in part from excess calorie intake.

Restaurant and restaurant-type food plays an important role in the diets of most Americans. A
2023 analysis of 2018 NHANES data found that intake of food prepared away from the home
accounted for nearly 32% of daily calorie intake for people in the United States aged 2 and
older.>? Average calorie intake from food prepared away from the home rose substantially from
345 calories per day in 1977 to 691 calories per day in 2018.5 NHANES data also show that
more frequent consumption of food prepared away from home (intake of two or more times per
week compared to less than 2 times per week) is associated with poorer diet quality, including
lower intake of beans, whole grains, and fruits, and higher intake of saturated fat and added
sugars.>

Nutrition labeling requirements for menus, established under the ACA, facilitate transparency
and are essential to allow consumers to make informed decisions about their health. Since the



menu labeling policy went into effect, FDA has used it to educate consumers about how to make
informed and healthful decisions via online educational resources. FDA encourages the use of
calories on menus as part of its nutrition education efforts for consumers.>>*¢ For menu labeling
requirements and FDA’s nutrition education efforts to have their intended public health impact,
consumers must have consistent access to menu labeling information in all locations where they
are likely to encounter those menus.

Menu labeling is modestly but significantly associated with a reduction in calories ordered from
restaurants,®” 58 5° which could have an impact on obesity and related chronic diseases.®’ A 2023
quasi-experimental study found that customers exposed to menu labeling purchased an average
of 25 fewer calories per transaction when exposed to menu labeling.6* A meta-analysis that
included three randomized controlled trials evaluating calorie labeling found that calorie counts
on menus reduced calories purchased by about 8% (47 calories per meal).®? Additionally, a
quasi-experimental longitudinal study found a decrease of 60 calories per transaction
immediately after the menu labeling policy was first implemented, though this was partially
attenuated by a small subsequent increase in calories per transaction over the next year.%® Even a
small reduction in calories consumed as a result of menu labeling over time could have an
important impact on individual and public health.54

Data from the 2019 FDA Food Safety and Nutrition Survey show that consumers pay attention to
calorie information on menus. About 19% of respondents reported counting calories on a daily
basis. When asked if they “ever use calorie information on menus or menu boards to decide what
to order,” 53% of respondents answered yes. The most frequent self-reported ordering changes
made in response to calorie information included “avoid ordering high-calorie menu items” and
“decide on a smaller serving size.”®

There was massive growth in the food delivery sector during the COVID-19 pandemic, with the
food delivery market more than tripling between 2017 and 2021.5¢ Research from the U.S.
Department of Agriculture (USDA) Economic Research Service (ERS) found that the amount
spent per month at full-service restaurants on delivery doubled from $0.3 billion in December
2019 to $0.6 billion in June 2022. And a 2023 report published by DoorDash found that 77% of
consumers surveyed had ordered delivery in the past month.



Figure 2. Consumer spending on carryout and delivery via restaurant apps and third
party apps at quick-service restaurants (left) and full-service restaurants (right)
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spending-using-mobile-apps-continued-through-2022/

TPPs play a large and growing role in how Americans order food. Even prior to the start of the
pandemic, 41% of adults (including 63% of young adults aged 18-29) used TPPs for food
ordering.®” As seen above in Figure 2, between December 2019 and June 2022, spending on
delivery via TPPs at quick-service restaurants more than tripled, and spending on delivery via
TPPs at full-service restaurants quadrupled.®®. While the initial increase in spending on delivery
via TPPs at both full and quick-service restaurants happened in the first few months of the
pandemic, TPP spending at quick-service restaurants is holding steady at this increased level.%°

Il.  Voluntary guidance is insufficient

As consumer purchasing practices change and online/TPP ordering behaviors increase,
consumers will increasingly not have consistent access to calorie disclosures and additional
nutrition information until FDA makes disclosure on TPPs mandatory, not voluntary. VVoluntary
disclosure policies tend to be plagued by low compliance. For example, in 2013, the Department
of the Treasury’s Alcohol and Tobacco Tax and Trade Bureau published a voluntary policy
allowing manufacturers of beers, wines, and spirits to apply a voluntary “Serving Facts” label. A
recent study found that after several years since introduction, the voluntary label was present on
only 28% of beers sampled and no wines.”

The same pattern is already playing out for voluntary menu labeling on TPPs. Figure 1 shows
that in its current voluntary state, uptake of calorie disclosures for menus on TPPs is very low.
FDA'’s draft guidance will likely do little to change the status quo. A mandatory policy is needed
to ensure consumers have consistent access to calorie and additional nutrition information on
TPPs.



I1l.  Enforcement concerns should not prevent the FDA from issuing clear guidance

The relationship between Covered Establishments and TPPs presents nuanced but surmountable
enforcement considerations. As noted above, the FDCA’s nutrition labeling requirements and
this petition only apply to menus of a Covered Establishment. It is possible for a TPP to post a
Covered Establishment’s menu without that establishment’s knowledge or consent. Therefore,
should FDA seek to prosecute a Covered Establishment for introducing misbranded food into
commerce by failing to provide calorie information (an act implicating criminal penalties), the
agency would need to discern which entity posted or updated the menu. This inquiry may benefit
from access to contractual and other records that are not public. Nonetheless, these enforcement
considerations should not prevent FDA from taking the requested actions.

The lack of legal distinction between menus that Covered Establishments post on their own
websites and those that they post or maintain on TPPs means that Covered Establishments must,
by law, comply with the ACA’s menu labeling requirements whenever they post or maintain
their menus online. In these circumstances, enforcement concerns are not relevant.

However, even for discretionary rulemakings (i.e., those not required by statute), a lack of public
information to aid enforcement has generally not prevented FDA from acting in the past. FDA
has promulgated numerous rules that are not mandated by statute and hinge on private
information, including rules describing the amount of nutrients in a product necessary to make
nutrient content claims,” and requiring disclosure of added sugar content.”?

Moreover, the food industry generally attempts to comply with FDA labeling and other
requirements even without the prospect of swift and effective criminal enforcement. For
example, a 2020 study found that 94% of the 197 highest grossing Covered Establishments had
implemented calorie labeling on their printed menus by May 2018,”® and Greenthal et al (2023)"
documented that 94% of restaurant websites and apps posted at least some calorie information as
required under FDA rules in 2022, despite FDA never having criminally prosecuted a Covered
Establishment for failing to post calories or issuing a warning letter threatening to do so.
Furthermore, Greenthal et al (2023) conducted their study when FDA had expressly stated that it
would not enforce menu labeling requirements due to the COVID-19 emergency. Yet, restaurants
generally complied with the underlying clear regulatory obligation to post such information,
meaning fear of prosecution was not a determinative factor in the decision to comply.

Were FDA to enhance compliance with the policy through enforcement action, we expect the
agency would be able to initially identify cases to investigate based on publicly available
information. For example, some restaurants have public partnerships with TPPs, as evidenced by
public announcements’® or TPP partners’ stickers displayed in restaurants’ physical locations
(see Figure 3). As previously discussed, all major TPPs allow restaurants to post and update their
own menus, and Grubhub and DoorDash have stated that the majority of orders on their
platforms come from partnered restaurants.”® If FDA suspects a compliance issue, before
undertaking a more intensive investigation it could contact a Covered Establishment and afford it
the opportunity to voluntarily indicate whether a third party controls its menu appearing on a
TPP. Regardless, that FDA might need to undertake some investigations to enforce a mandatory
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policy, based on publicly available or other information, is not a justification for taking the
voluntary route.

Figure 3. Example of stickers at a restaurant’s physical location
demonstrating their partnerships with TPPs
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Photo Source: Tada Images/stock.adobe.com.

IV.  Covered Establishments should receive similar guidance regarding where and how to
provide menu labeling information on their own websites and applications and on TPPs

Although FDA has made clear that Covered Establishments must comply with menu labeling
requirements on their own websites, it has provided little guidance about how and where they
should do so. A Covered Establishment must provide three pieces of information on menus
themselves (calories, the Succinct Statement, and the Statement of Availability),”” and make the
required additional nutrition information available upon request.”® To date, regarding calories for
Internet menus, FDA has only stated that:

If electronic menus or menus on the Internet meet the definition of a menu in the menu
labeling final rule...then they must meet the requirements of the menu labeling final rule
including listing the number of calories adjacent to the name or price of the associated
standard menu item. Calories may not be listed on a webpage or screen that is separate
from the associated menu item listed on the electronic or Internet menu.’®

FDA has not given guidance about where to post the Succinct Statement and the Statement of
Availability for online menus. And for the additional nutrition information available upon
request, FDA has only stated that this information needs to appear “on the premises”® of a
Covered Establishment, and not on the menu itself, and noted: “if a consumer orders from an
Internet menu, a covered establishment could provide the written nutrition information on its
Web site or include a link directing the consumer to a Web site providing the written nutrition
information.”8!
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Likely as a result of the lack of clarity surrounding how and where to provide the Succinct
Statement and Statement of Availability, compliance with requirements to include these
statements is substantially lower than compliance with calorie labeling requirements. In
Greenthal et al (2023), nearly all chains included calories for at least some items on menus on
their own websites or apps (94%), but only 72% included the Succinct Statement and 57%
included the Statement of Availability (see Figure 4). For TPPs, these statements were rarely
provided.

Figure 4. Prevalence of three mandatory disclosures on
Internet menus from the top 75 U.S. chain restaurants, 2022
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Source: Greenthal E, Sorscher S, Pomeranz JL, Cash SB. Availability of calorie information on online menus from
chain restaurants in the USA: current prevalence and legal landscape. Public Health Nutr. 2023;26(12):3239-
3246. doi:10.1017/51368980023001799

There is also a need for additional guidance about where to post calories, conveying that they
should be visible to the consumer at or prior to the point of selection. Greenthal et al (2023)
found that at least one Covered Establishment—Domino’s—is only providing calories alongside
a menu item in the checkout “Cart” after a customer has already selected that item. FDA should
craft additional guidance regarding how and where mandatory menu labeling disclosures should
be provided on online menus, and this guidance should apply to Covered Establishments’ menus
on their own websites and applications, and menus that they control on TPPs.

C. Environmental Impact

Under 21 C.F.R § 10.30(3), petitioners must provide an environmental impact assessment or
claim a categorical exclusion from such requirement. The action requested herein is subject to a
categorical exclusion under 21 C.F.R. 88 25.30 (h) and 25.30(k), and therefore does not require
the preparation of an environmental assessment. Further, the undersigned believe that the actions
requested in this petition would have no environmental impact.
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D. Economic Impact

Under 21 C.F.R § 10.30(3), upon request by the Commissioner following review of the petition,
petitioners must submit “a statement of the effect of requested action on: (1) Cost (and price)
increases to industry, government, and consumers; (2) productivity of wage earners, businesses,
or government; (3) competition; (4) supplies of important materials, products, or services; (5)
employment; and (6) energy supply or demand.”

The Commissioner has not requested a statement of the economic impact of the requested action
in this instance. However, the petitioners are providing a brief analysis of the cost to industry.
There will be a moderate cost to Covered Establishments associated with updating menus that
they control and post and/or maintain on TPPs and that are not currently in compliance with
nutrition labeling requirements. However, the benefits will outweigh the costs. In FDA’s 2014
Final Rule implementing the ACA labeling requirements, the agency estimated that the benefits
of menu labeling would outweigh the costs on both a total and annualized basis over 20 years.%
While it is not clear whether this estimate included online labeling in addition to labeling in the
physical restaurant environment, the definition of “menu” including “menus on the Internet”
implies that it did.® Even if the cost-benefit analysis did not include online menus, the 2014
Final Rule notes elsewhere that menus on Internet websites are “less expensive menus.”®*
Therefore, a cost-benefit analysis covering only Internet-based menus would presumably be even
more favorable. Covered Establishments would not need to undertake new nutrition calculations
because they must already post and make available the required nutrition information at their
physical locations and on their own websites and applications.

E. Certification

The undersigned certify, that, to the best knowledge and belief of the undersigned, this petition
includes all information and views on which the petition relies, and that it includes representative
data and information known to the petitioners which are unfavorable to the petition.
Correspondence related to the petition should be directed to Christina LiPuma at
clipuma@cspinet.org.

Signed,

Christina LiPuma, MPH, RDN

Policy Associate

Center for Science in the Public Interest
1250 | Street, NW, Suite 500
Washington, DC 20005
clipuma@cspinet.org

(202)-777-8391
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Peter Lurie, MD, MPH

Executive Director and President
Center for Science in the Public Interest
1250 I Street, NW, Suite 500
Washington, DC 20005

(207) 777-8334

Georges C. Benjamin, MD

Executive Director

800 I St NW

Washington, DC 20001
georges.benjamin@apha.org/ jordan.wolfe@apha.org

(202) 777-2742

Thomas Gremillion

Director of Food Policy
Consumer Federation of America
1620 | St NW, Suite 200
Washington, DC 20011
tgremillion@consumerfed.org
(803)-447-6639

Brian Ronholm

Director of Food Policy
Consumer Reports

1101 17t Street NW
Washington, D.C. 20036
Brian.Ronholm@consumer.org
(202) 744-5291
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Appendix A

Covered establishments must post calories for restaurant-type foods for menus published on their

own platforms, and employ various approaches to determining when such disclosures are made
(see Images 1-3).

Image 1. Screenshot from convenience store chain Casey’s menu on its own website.
Calorie labeling is included for pizza, a restaurant-type food.

casey:s' Menu Deals Rewards Products

Locations Careers

Pickup from Est.Time  Change S b S e
1400 N ARLINGTON HEIGHTS RD 15 min ostehifotiivesh focd ondraceries Q

Choose Your Pizza

Create Your Own Pepperoni Pizza

Cheese Pizza
Pizza

Large Large
i Large , 200 CallSiic ices) R 180 CalSiice (12 Siices)
7 180 CallSlice (12 Slices)

CUSTOMIZE

©  Chatoot Offline

Source: https://www.caseys.com/menu/c/pizza. Accessed February 10, 2024.

Image 2. Screenshot from convenience store chain Casey’s menu on its own website. Unlike

for restaurant-type foods like pizza, Casey’s excludes menu labeling disclosures on non-
restaurant-type foods like gum.

p
caseys Menu Deals Rewards Products Locations Careers Signin
Pickup from Est.Time  Change % 2
1400 N ARLINGTON HEIGHTS RD 15 min Serch for fresh food arigroceries Q

Gum & Mints

Shop gum and mints at Casey’s for delivery, or in-store pickup. Enjoy the sensation
of minty fresh spearmint, or the refreshing blast of polar ice gum.

Wrigley's Extra 5 Wrigley's Extra Polar Wrigley's Extra
Spearmint Gum e Gum 35stk
35stk

||

Spearmint Gum 15stk

Wrigley's Extra Polar .5 Cobalt Peppermint Wrigley's Extra
P . Gur 155tk Gum 15stk

4 ;,t 5 YN Peppermint Gum
EX ) Jma

@  Chatbot Offiine

Source: https://www.caseys.com/menu/sweet-treats/c/gummy-chewy-candy. Accessed February
12, 2024.
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Image 3. Screenshot from convenience store chain 7-Eleven’s web app. 7-Eleven voluntarily
posts calories for non-restaurant-type foods like gum, even though such disclosures are only
required for restaurant-type foods.

il Verizon 11:32AM 76% .

@ 2 for $3.50
Extra Polar Ice Gum
15 Count
15ct - 5 cals
1+ $2.89

An avalanche of icy flavor with every piece.

Add to Basket

Source: 7-11 mobile phone application. Accessed February 12, 2024.

Images 4, 5, and 6 (from left to right). Screenshots of McDonald’s Big Mac on Uber Eats,
DoorDash, and Grubhub. Each of these writings is a “menu” of McDonald’s meeting the
“primary writing” test because each lists (1) the Big Mac’s name and image; (2) the Big
Mac’s price, and (3) a consumer can make an order selection to buy a Big Mac while
viewing the name/image and price by clicking the “Add 1 to cart” button on Uber Eats, the
“Add to Order” button on DoorDash, or the “Add to bag” button on Grubhub.

$7.29 Free with $15 purchase @

Most popular

[\ #1, Ordered by 40+ others

Big Mac® Comes With

Mac Sauce
$049ea

Add1tocart-$7.29

Add to Order $8.29

10:39PM

Menu Item

Big Mac
Quantity

.+

Remove from Big Mac
vie ot

Extra for Big Mac

Add to bag

Sources: McDonald’s menu on Uber Eats mobile application; McDonald’s menu on DoorDash
application; and McDonald’s menu on Grubhub application. All accessed February 11, 2024,
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Image 7. Screenshot of convenience store Casey’s Pepperoni Pizza on Uber Eats. This
writing is a “menu” meeting the “primary writing” test because it (1) lists the name and
image of the pizza, (2) the price of the pizza, and (3) a consumer can make an order

selection to buy the pizza while viewing the name/image and price by clicking the “Add 1 to

cart” button.

Pepperoni Pizza
Priced by add-ons

Size v Required

Large Original Crust (-]
+$16.99

Customize this item

Medium Original Crust (@]
+$15.49

Add 1to cart - $16.99

Source: Casey’s menu on Uber Eats mobile application. Accessed February 9, 2024.
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Appendix B

Image 1. The guide that Uber Eats provides to restaurants and similar retail food
establishments for posting and maintaining their menus via Uber Eats’ Menu Maker tool.

Your guide to
using Menu Maker

Uber
Eats

T/

Source: https://uber.app.box.com/s/3giedbhj7fmhpz4dgkzt5pgxc3xénuby?uclick_id=e914d182-
2760-40d9-88a6-4dfbbcc73df7 via https://www.uber.com/en-GB/blog/your-guide-to-designing-
your-menu-with-menu-maker/. Accessed February 9, 2024.

Image 2. Page from Uber Eats’ Menu Make guide (the guide that Uber Eats provides to
restaurants/merchants for posting and maintaining their menus using Uber Eats’ Menu
Maker tool) describing how restaurants and similar retail food establishments can add
calorie counts to menu items.

Uber Item details

Eats 2 5
Add calorie counts to an item

Edit an existing menu You can easily offer customers calorie

The basics information to help them make informed
Howy choices by following these

Quisereieck S simple steps:

Photos

Item details

Navigate to the Overview tab of Menu Maker.

»

Click the Item to which you would like to add calorie
information. The Edit Item side panel will open.

Modifier group details

Click the Details tab of the side panel.

w

Scroll to the Energy Values section. Input calories or
kilojoules in the gray boxes.

a

Click the black Save button. e == o Extenatdata

-

aaaaaa

Related topics

Source: https://uber.app.box.com/s/3qie4bhj7fmhpz4dgkzt5pagxc3x6nuby?uclick id=0bb6f5d5-
9b51-4e27-93da-b3dd98410ea9 via https://www.uber.com/en-GB/blog/your-quide-to-designing-
your-menu-with-menu-maker/. Accessed February 9, 2024.
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Image 3. Screenshot of Medium Coke with calorie disclosure on McDonald’s menu on Uber
Eats mobile application.

X 0]
Medium Coke®
$2.39
Most popular

#1, Ordered by 30+ others O #2,0

Large Coke®: Ice Medit
Select Option Required
Medium Coke® O
210 Cal
Large Coke® (@)
+$0.10
Popular - 290 Cal

Add1tocart-$2.39

Source: McDonald’s menu on Uber Eats mobile application. Accessed February 12, 2024.
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Image 4. Screenshot from DoorDash’s Learning Center for merchants explaining how
merchants can add menu items and descriptions to their menus on DoorDash.

D forMerchants Productsv  Solutionsv  Business Typesv  Resourcesv  Pricing Contact Q @us Login

Learning Center Get Started Menu Setup Manage Orders Store Management Ways to Grow

Menu Setup

How to Add Menu Items and
Descriptions

Everything you need to know about how to add items to your
DoorDash Merchant menu, edit item descriptions, and options, as well
as how to temporarily deactivate them.

© 9minread  9/10/2023

Topics

Overview

DoorDash Basics
'
® Whatis the DoorDash Menu Manager?

Author
® How do | add a new item to my DoorDash Merchant menu?

o Howdoladd anitem descriptions? a Merchant Learning
® How can | permanently delete an item from my DoorDash merchant menu?

® How do | organize items into categories using the menu editor? Share: m L 4 ﬁ

® How do | add category descriptions?

® How do | use the editina tools to mark an item out of stock?

Source: https://get.doordash.com/en-us/learning-center/items-and-descriptions. Accessed
February 12, 2024.
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Image 5. Screenshot of presentation by DoorDash describing how restaurants and other
merchants can use DoorDash’s Menu Manager tools to post and maintain their menus.

Calories may be added as part of the item description.
I’ YouTube Search

® - DoorDash Food Delivery | Self X ™3 rtalmage (1312x704) X | D Frosty Bearof Los Angeles De. X | +

o
-

c (i doordash.com/merchant/menu/v2/22582637store_id=1837176

DK EREK E

< Item X
New Item
Menu Manager
@ Youcan edit the availability of this it
Overview  Modifiers
Name Requ
Hello Los Angeles v I
E.g. "Nachos
Appetizers oitems s
S
Hidden
+ Add Item Item Tax Rate @
%
+ Add Category
Description Optional
Category
Salad Add a mouthwatering description to help customers decide what to order.
alads 2items Include th like prep ion methods, ingredi and anything that
makes the item unique.
B oo
I L )
2]

P Pl ) z172600

Menu Manager: Small Menu Changes for Big Impact

DoorDash
= 61.9K subscribers w s GF A Share

4 Download 8¢ clip =+ Save

Source: https://www.youtube.com/watch?v=jgPiLf5dWMU&t=536s. Accessed February 12,

2024.
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Image 6. Screenshot of Coke with calorie disclosure on McDonald’s menu on DoorDash

mobile application. The merchant apparently included calorie disclosures by entering them

into the Description field.

Coke®

210 -290 cal

Select Size
& Required - Select 1

O Medium
210 cal

O Large

290 cal

O Small
150 cal

DAanmnavn fram CaAlb A

Make 1required selection $1.85

Source: McDonald’s menu on DoorDash mobile application. Accessed February 12, 2024.
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Image 7. Screenshot from the Grubhub for Restaurants portal help center showing that
restaurants can post and maintain their own menus on Grubhub.

Managing your Grubhub menu within the Grubhub for
Restaurants portal
To access your restaurant’'s menu on Grubhub, follow these steps:

Step I: Log into your Grubhub for Restaurant account and navigate to the lefthand sidebar on desktop, or the three-bar icon in mobile, to
access the ‘Menu’ screen.

Step 2: Select Menu from the left menu sidebar on a desktop, or the hamburger icon on mobile.

Menu
Hems Modifiers Sizes Schedules "
Categories
Breakfast # - Armange items B "
Add new category
Arrange categories View archived items

Breakfast

meal, Warm Spiced Coconut Milk. HB Raw Wildflower Honey. Choose 1 Topping: Organic Mixed Berries, Bananas, Almonds, Walnuts, Homemade ~ $8:50
acolate. Add Additional Toppin rian. Gluten free

Toasts ngs for an Additional Charge

Brain Bowls

Step 3: From the Menu screen, call menu items are viewed in their respective Categories as well as all Modifiers, Schedules and Sizes:

Source: https://get.grubhub.com/help-center/grubhub-menu-overview/. Accessed February 10,
2024.
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Image 8. Screenshot from the Grubhub for Restaurants portal help center showing how
restaurants and other merchants can use the portal to add and update menu items.
Calories may be added as part of the item descriptions.

Item info

* Name

Market Berry Bowl

Description

Mixed Organic Berries, HE Raw Wildflower Honey,

Base price

(® Onesize Multiple sizes

$8.50

From Info and Modifiers tab, you can update:

ltem name
Description
Menu section
Base price
Photo
Availability
Madifiers

Mint. Vegetarian & Gluten-free

* Menu category

Healthful Snacks -

Source: https://get.grubhub.com/help-center/grubhub-menu-overview/. Accessed February 12,

2024.
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Image 9. Screenshot of Coke with calorie disclosure on McDonald’s menu on Grubhub

mobile application. The merchant apparently included calorie disclosures by entering them

into the Description field.

12:03 o = E

b Menu ltem

Coke® $1.79
(150 Cal.)
Quantity
1+
Select Size
v
Select one (Required)
Remove from Coke®
Select one (Optional) bd
Extra for Coke®
v

Select one (Optional)

Source: McDonald’s menu on Grubhub mobile application. Accessed February 12, 2024.
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