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Dear Dr. Mayne:

The Center for Science in the Public Interest (“CSP1”),* American Heart Association,> American
Public Health Association,® Center for Digital Democracy,* Consumer Federation of America,®
and Consumer Reports® write to urge the Food and Drug Administration (“FDA”) to provide
interpretative guidance concerning the nutrition labeling requirements for menu items in the
Federal Food, Drug, and Cosmetic Act (“FDCA”), as amended by the Patient Protection and
Affordable Care Act (“ACA”).

Specifically, we request that FDA issue guidance clarifying that these requirements are
applicable to restaurant menus listed on third party platforms (“TPPs”), such as DoorDash,
Seamless, Grubhub, and Uber Eats. Further, the guidance should make clear that both chain
restaurants and TPPs are responsible for complying with the nutrition labeling requirements.

Our request is both timely and important. Use of TPPs to order restaurant food has soared in
recent years,” and online ordering is safer than ordering in-person to prevent the spread of
COVID-19. However, many chain restaurants and TPPs fail to consistently provide nutrition
information when menus are listed on TPPs (see Appendix), significantly undercutting the public
health goals of nutrition labeling.

Below, we provide a brief description of the purpose and coverage of the FDCA’s nutrition
labeling requirements; discuss the public health benefits of nutrition labeling on TPP menus; and
establish that chain restaurants and TPPs are already required to provide such labeling.



l. Purpose and Coverage of the FDCA’s Nutrition Labeling Requirements

In 2010, the ACA amended the FDCA to require certain chain restaurants (“Covered
Establishments”)® to provide nutrition information to customers. Specifically, the FDCA requires
Covered Establishments to (1) disclose on menus the number of calories contained in standard
items; (2) provide, upon request, more detailed nutrition information (e.g., sodium, saturated fat,
and sugars); and (3) display two statements on menus, one noting that more detailed nutrition
information is available upon request and the other indicating that 2,000 calories a day is used
for general nutrition advice, but that calorie needs vary.® In defining “menu,” the FDA specifies
that this definition includes physical menus as well as menus on the Internet.

According to the FDA, the nutrition labeling requirements ensure that consumers have “calorie
and other nutrition information available to [them] in a direct and accessible manner to enable
[them] to make informed and healthful dietary choices.”! They also encourage Covered
Establishments to “reduce the calorie content of existing items through reformulation or by
decreasing portion size.”!?

For the menu labeling requirements established under the ACA to have their intended impact,
consumers must have easy access to the labeled information. However, until the FDA issues
interpretive guidance confirming that menus listed on TPPs are required to list nutrition
information, many Covered Establishments will not do so, causing a gap in access to
information. This gap has become increasingly important as more Americans order meals
through TPPs during the COVID-19 pandemic.

1. Nutrition Labeling on TPP Menus will Provide Important Public Health Benefits

Calorie labeling on restaurant menus appears to modestly reduce calories purchased.™ This is
important because the average daily calories consumed by people in the United States has
significantly increased since the 1970s,* which may be a contributor to increased rates of
obesity and related chronic diseases over the same period.

A meta-analysis of three randomized controlled trials evaluating the impact of calorie labeling on
energy intake found that including calorie counts on menus reduced calories purchased by 47
calories, or 8 percent per 600-calorie meal.®> Additionally, a quasi-experimental longitudinal
study found a decrease of 60 calories per transaction following implementation of the menu
labeling rule, though this was partially attenuated by a gradual weekly increase in mean calories
per transaction over the next year.®

Even a small reduction in average daily calories consumed could have a meaningful impact on
public health. Studies estimate that a 200-calorie per day energy gap was associated with the
increase in average bodyweight among U.S. adults between 1975 and 2010,'7 and that an average
reduction of just 41 calories per day could prevent an increase in average weight among U.S.
youth (above the average weight among U.S. youth in 2007-2008).18

While Covered Establishments have largely complied with the FDCA’s nutrition labeling
requirements on their physical menus and menus on their own websites, many Covered
Establishments and TPPs fail to provide nutrition information on menus listed on TPPs (see



Appendix). Because TPPs play a large and increasingly important role in the modern food
landscape, it is essential to ensure that Covered Establishments and TPPs provide nutrition
information on TPP menus.

The role that TPPs play in American food consumption cannot be overstated. As of 2019, over
60% of young adults used TPPs.'® Since the start of the COVID-19 pandemic, 80% of non-pizza
orders were done through a TPP.2° However, people who order their food through a TPP may not
have point-of-sale access to the same nutrition information as those who order food from a
restaurant menu.

A visual comparison between menus on restaurants’ websites and TPPs demonstrates this point.
For example, Chipotle allows customers to order food either through its company website
(Chipotle.com) or through DoorDash or Seamless. When ordering from Chipotle.com, customers
can view the calorie count for each burrito topping, which allows consumers to make detailed,
informed choices.?

Yet Chipotle’s menus on DoorDash?? and Seamless?® do not include the calorie counts for such
items. As a result, a consumer ordering from Chipotle through a TPP—who is in a virtually
identical situation to a consumer ordering directly from Chipotle’s online menu—does not have
access to this calorie information at the point of purchase. This arbitrary distinction, as will be
explained below, has no basis in the law and undermines the public health goals of nutrition
labeling.

1. The Nutrition Labeling Requirements Cover Restaurant Menus on TPPs

While TPPs are not Covered Establishments, a menu on a TPP is not the TPP’s menu. It is the
restaurant’s menu. It is the restaurant that sets the items and their cost, not the TPP. Because a
restaurant’s menu on a TPP meets the statutory definition of “menu,” the nutrition labeling
requirements apply to Covered Establishments” menus on TPPs.

The FDA’s nutrition labeling implementing regulations define “menu” as follows:

Menu . . . means the primary writing of the covered establishment from which a
customer makes an order selection, including, . . . menus on the Internet.
Determining whether a writing is [a menu] . . . depends on a number of factors,
including whether the writing lists the name . . . and the price of the standard
menu item, and whether the writing can be used by a customer to make an order
selection at the time the customer is viewing the writing.?

The above definition of “menu” includes Covered Establishments’ menus placed on TPPs. As an
initial matter, there is no question that a Covered Establishment’s menu on its own delivery
website or application would be considered a “menu,” as the definition explicitly includes
“menus on the Internet.”?® As the FDA has stated, “if consumers can order from a covered
establishment online . . . using a writing of the covered establishment on the Internet as the
primary writing from which he or she makes his or her order selection, then the writing on the
Internet is a menu for the purposes of” the nutrition labeling requirements.?® Because restaurants
generally develop and control the menu that consumers view on TPPs, there is no legal



distinction between the restaurant’s online menu and the one it develops for TPPs.

The FDA has also made clear that the “definition [of menu] is adequate to capture methods and
media other than those specifically listed in that definition, so long as such methods and media
otherwise satisfy the criteria in the definition.”?” A menu on a TPP “satisf[ies] the criteria in the
definition.” The menu (1) is a “primary writing”;?® (2) lists the names of standard menu items;
(3) lists the prices of standard menu items; and (4) “can be used by a customer to make an order
selection at the time the customer is viewing the writing.”?® In short, the FDCA’s nutrition
labeling requirements for menus apply to Covered Establishment’s menus on TPPs.

Moreover, both Covered Establishments and TPPs are responsible for complying with the
nutrition labeling requirements. Foods that do not comply with the nutrition labeling
requirements are “misbranded.”% The FDCA prohibits:
e the “introduction or delivery for introduction into interstate commerce of any food
...thatis. .. misbranded;”
e the “receipt in interstate commerce of any food . . . that is . . . misbranded, and the
delivery or proffered delivery thereof for pay;” and
e “doing of any other act with respect to . . . a food . . . if such act is done while
such article is held for sale (whether or not the first sale) after shipment
in interstate commerce and results in such article being . . . misbranded.”
Entities, moreover, can be held liable for aiding and abetting these prohibited acts and neither
“knowledge nor intent” is required.>?

As the FDA has explained to members of the cosmetic industry, interpreting the same prohibited
acts provisions of the FDCA, “nearly everyone involved . . ., such as manufacturers, packers,
distributors, and retailers, is responsible for assuring that he or she is not dealing in products that
are . . . misbranded, even if someone else caused the . . . misbranding in the first place.”** As a
result, both Covered Establishments and TPPs (which effectively control the labeling at issue and
deliver the “misbranded” food) bear responsibility for ensuring compliance with the nutrition
labeling requirements.

However, because there are many Covered Establishments and TPPs that are not fulfilling the
requirement to ensure that menus on TPPs meet these standards (see Appendix), interpretative
guidance clarifying this responsibility is needed.

V. Conclusion

The nutrition labeling requirements are essential to allowing consumers to make informed
choices about their diets and to providing incentives for industry to reformulate in a more healthy
direction. Because TPPs play a large and rapidly growing role in the American food landscape,
particularly during the COVID-19 pandemic and likely beyond, ensuring that restaurants provide
nutrition labeling on TPP menus, as the FDCA requires, will provide important public health
benefits.

Thus, we strongly urge the FDA to issue interpretative guidance or take other steps to clarify that
the FDCA requires Covered Establishments and TPPs to provide nutrition information on TPP
menus.



We appreciate your thoughtful consideration of these issues.
Sincerely,

Center for Science in the Public Interest
American Heart Association

American Public Health Association
Center for Digital Democracy
Consumer Federation of America
Consumer Reports
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250 of these groups participate in the federation and govern it through their representatives on the organization’s
Board of Directors. CFA works to support food policies that promote transparency, empower consumers to make
healthy choices, and ensure access to a safe and wholesome food supply.

& Consumer Reports is a nonprofit organization that works for and with consumers for truth, transparency, and
fairness in the marketplace. We use our independent and rigorous research, consumer insights, journalism, and
policy expertise to inform people's purchase decisions, improve the products and services businesses deliver, and
drive regulatory and fair competitive practices. Our work helps create a safer, fairer and more transparent
marketplace.
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Appendix

<« C & grubhub.com/restaurant/mcdonald g -washington/2099676/m tem/61506843837menu-item-options=

-

Crispy Chicken Sandwich Meal

$9.19

(790-1030 Cal.)

Quantity

Select Size

Seleot one (Required)

Select Side

Seleot one (Required)

Select Drink

Select ane (Reauirad)

& (¢ & grubhub.com/restaurant/subway-3720-georgia-ave-nw-washington/2497718/menu-item/5566675691?menu-item-options=2_4 5 6_7_9_11_22 3¢

Chicken & Bacon Ranc
s11.99

h

The Chicken & Bacon Ranch sandwich is packed with tender all-white meat chicken with seasoning and
marinade, savory bacon, melty Monterey cheddar cheese...and toasted. Aw yeah.

Quantity

Build A

Select one (Required)

Footlong Regular Sub
+$11.99 @

6 Inch Regular Sub
+$7.99

B.

Figure 1. McDonalds’ menu items on Grubhub include calorie ranges, whereas Subway’s
menu items do not



& C a com/store/mcdonald-s-w: 1gton-658632/en-US

X

zrispy-€hicken Sandwich Meal

Not available
aftermidnight
N

y

Select Size Required

Select1

O Medium
O Large

Select Side Required

Select1

O French Fries

o T

<« &) @ doordash.com/store/the-cheesecake-factory-cambridge-1511/

X

Oreo® Dream Extreme Cheesecake

Creamy Cheesecake Layered with Oreo® Cookies, Topped with
Oreo® Cookie Mousse and Chocolate Icing

Cheesecake & Dessert Options Optional

Selectupto2

(O Add Vanillaice Cream +51.95

(O AddHot Fudge +51.95

Preferences
Extra instructions List any special requests

e.qg. allergies, extra spicy, etc. 4

Figure 2. McDonalds’ menu items on DoorDash include calorie ranges, whereas The
Cheesecake Factory’s menu items do not



ubereats.com/washington-dc/food-delivery/mcdonalds-5948-georgia-avenue/ils: 7Helc6LuF(
< (¢ & ub /washi dc/food-del /med: Ids-5948 gi /iIBXYQIOTFSQ7Hel.c6LuF

Crispy Chicken Sandwich Meal

Select Option

Required
) Crispy Chicken Sandwich Meal
790

(0) Crispy Chicken Sandwich Meal Large
-1290 Cal

< C @ ubereats.com/washington-dc/food-delivery/wendys-3900-georgia-avenue-nw/S5_BapEsTbO17_Mw9Bol

X Baconator® Combo

Choose One

v
Baconator®

") Son of Baconator® -$200

Choose Combo Size &

Required

Small Combo

Medium Combo

Large Combo +8141

B.

Figure 3. McDonalds’ menu items on Uber Eats include calorie ranges, whereas Wendy’s
menu items do not



& C & seamless.com/menu/five-guys-1400-i-st-nw-washington/767658/menu-item/48434449?menu-item-opti.. & # Tp

X

Cheeseburger
s12.23

Two slices of Kraft American cheese melted between a pair of freshStties grilled to paNgotion and placed on
a soft, toasted sesame seed bun. Choose as many toppings as yofl want. 980 calories

Quantity

Prefer No Bun?

Select one (Optional)

Required

Unlimited Toppings
Select 1-21(Required)

€ C @ seamless.com/menu/dunkin-1101-14th-st-nw-washington/1287126/menu-item/6333467847?menu-item... & % Tp

Turkey Sausage Egg and Cheese
$4.39

Turkey sausage, egg and American cheese on an English Muffin or in a Wake-Up Wrap. Max 12 per order.

Quantity

Max of 12

Required

(Required)

Required

Cheese

B.

Figure 4. Five Guys’ menu items on Seamless include calories, whereas Dunkin’s menu
items do not





